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Where funding is needed to drive lasting change

Stage 1: Building a pipeline of cases

Supporting investigative journalism: Investigative 
journalists have, in many cases, provided the initial 
research, evidence and contact with trafficking 
victims. Most recently, investigative journalists have 
uncovered widespread abuses in the Thai fishing 
industry, trafficking and abuse of workers in Qatar, 
and abuse of workers in the palm oil industry.

Leveraging human rights investigations: 
Researchers from human rights organisations 
engage in long-term, meticulous investigations. 
As with investigative journalists, the evidence they 
publish in their reports can give rise to litigation. For 
example, a report by Human Rights Watch on the 
mining industry in Eritrea prompted a suit brought 
against Nevsun Mining, a Canadian company, that is 
ongoing.15

Assisting NGOs to identify and link cases: Local, 
regional and international NGOs can play a vital role 
to identify cases on the ground and then connect 
victims with counsel. In some instances, NGOs have 
attorneys on staff to screen cases and conduct local 
cases. However, these groups commonly need 
training and technical support in order to better 
support and contribute to litigation.

Pre-filing due diligence: Courts require significant 
due diligence before filing a case. Assistance to 
lawyers to bear the costs of these in-depth, pre-filing 
investigations is essential. Access to professional 
translation services is a particular area of need. 

15	 Araya v. Nevsun Resources Ltd. (Can.), 2015 BCSC 1209.  
For an excellent documentary highlighting this ongoing 
litigation against a Canadian mining company for alleged 
forced labour in Eritrea, see the Canadian Broadcasting 
Company’s, “Nevsun in Eritrea: Dealing with a Dictator,” 
available at http://www.cbc.ca/fifth/episodes/2015-2016/
nevsun-in-eritrea-dealing-with-a-dictator (Feb. 12. 2016).

Stage 2: Supporting the  
litigation process

Building strong local NGO partnerships: Successful 
litigation requires advocates and partners working 
on the ground. NGOs are well placed to conduct 
a range of vital activities, including identifying 
cases, supporting victims over the course of the 
litigation, and providing ongoing communication 
with the attorneys. They can also assist with the 
often extensive discovery requests. These local 
organisations need funding to do this work, but they 
also need training on case identification, trauma-
informed care, privilege issues, discovery obligations, 
litigation support and post-verdict advocacy. 

Delivering services and support for victims: 
Victims of trafficking or slavery who have brought 
a case often require support, either for trauma 
treatment, counselling, shelter or direct relief. 
However, ethical rules in many jurisdictions prohibit 
attorneys from providing any financial support to 
clients. Therefore, trusted NGOs must be funded 
appropriately in order to respond to the needs of 
victims, even as these victims assert their rights in 
legal proceedings.

Providing ongoing case support: While some 
plaintiffs’ firms finance their anti-trafficking litigation 
internally, not every lawyer or NGO can afford to do 
so. In addition, because pro bono attorneys are far 
less inclined to do litigation abroad, there is a need 
to provide financial support for extraterritorial cases. 
Again, translation services are a significant need.
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Stage 3: Support for strategic 
litigation in other courts

Conducting human rights litigation: In addition 
to civil litigation against corporations and individual 
traffickers, there are times when it is vital to litigate 
against States and hold them accountable for their 
human rights obligations. There have been some 
very important victories in the anti-trafficking field, 
notably Rantsev v. Cyprus and the Russian Federation, 
the first-ever sex trafficking case litigated before the 
European Court of Human Rights. Before bringing 
these cases, a victim commonly needs to exhaust 
all domestic remedies. Local NGOs need financial 
support to meet these legal requirements.

Building pressure for criminal prosecution: 
Despite the grim record for criminal prosecution, 
advocates must continue to pressure States to hold 
traffickers criminally accountable. Support is needed 
for field-based NGO investigators in their work to 
gather robust evidence on trafficking and/or forced 
labour to encourage prosecutions. Creativity in 
prosecutions should be encouraged; criminal anti-
bribery statutes may provide another criminal law 
avenue for prosecution.

Building pressure for administrative complaints: 
The United States government’s recent elimination 
of the Tariff Act’s “consumptive demand loophole” 
should help block forced labour-produced goods 
from entering United States markets. Removing 
the longstanding exceptions to forced labour 
import prohibitions provides new opportunities for 
federal administrative action to deter forced labour. 
However, evidence of forced labour in these supply 
chains is likely to come from NGOs filing petitions 
with U.S. authorities. Their vital research work will 
need greater support. 

Stage 4: Strategic advocacy

Planning strategic communications: Before and 
after a verdict, advocates must press for the changes 
to policy and practice that are the real target of the 
litigation. Without a communications strategy, legal 
victories will not reverberate beyond the courtroom. 
Journalists are key allies, but communications 
strategies should also embrace social media to 
mobilise supporters for action.

Enforcing action: Without implementation of 
judgments, litigation is meaningless. The hard 
work of enforcement can be as challenging as the 
litigation itself. 

Implementing advocacy campaigns: To be truly 
strategic, litigation must be accompanied by an 
advocacy strategy to educate policy makers and 
decision makers about the issues at the heart of the 
litigation. A single case may free a single victim, but 
a broad advocacy campaign can counter systemic 
violations, such as forced labour.

Stage 5: Measurement and evaluation

Undertaking objective assessments: Strategic 
litigation requires long-term investment and 
patience. It can be difficult to measure success. 
Investment in independent evaluation is essential 
in order to quantify our gains and plan further 
interventions.
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Strategic investment for  
a slavery-free world 

Investment options: Immediate 
investment strategies

The most immediate impediment to strategic 
litigation is the case pipeline. There is an urgent need 
to develop case pipeline infrastructure that begins 
at the site where human trafficking and slavery 
occurs, bridges to the courtroom, and then engages 
the advocacy community. The end goal is to drive 
changes to law, policy and practice, not just win 
individual verdicts.

Donors eager to support strategic litigation as a tool 
for change in the near term can invest in the initial 
stage of the infrastructure, beginning at the site of 
the abuse, by funding:

• �NGOs supporting victims of human trafficking and 
forced labour

• �Human rights investigations and reporting that can 
lead to litigation

• �Investigative journalism into cases of modern-day 
slavery

• �Public interest lawyers conducting due diligence on 
potential cases.

Investment options: Medium-term and 
long-term strategies

Building a centralised “clearing house” for cases
Strategic litigation requires a bird’s eye view of 
potential targets and cases. This intelligence-gathering 
and evaluation function is indispensable. However, 
cases identified by advocates on the ground may have 
difficulties finding counsel. It is clear that we need 
a “clearing house” to review potential cases. Expert 
staff would evaluate the merit of each potential case, 
selecting for litigation only those cases that serve a 
larger strategic purpose. After determining that a 
potential case has merit, experts would then match 
the client with expert counsel. While a global clearing 
house would be ideal, there is also value in supporting 
regional entities to perform this role. Whether global, 
regional or a combination of both, these entities will 
need financial support to operate. 

Establishing a revolving strategic litigation fund
Over the last decade, the private sector has 
bankrolled much of the strategic litigation in the 
anti-slavery sector. NGOs and pro bono lawyers 
have led many of the cases, but an absence of 
financial support has constrained their efforts. This 
lack of resources is a critical barrier to the ongoing 
effectiveness of strategic litigation. Outside of 
donations or grants, public interest organisations 
and lawyers have little access to traditional capital 
markets. 

The current funding model for strategic litigation 
– to the extent that the haphazard system can 
be considered a model – places the full risk and 
burden of litigation on NGOs and private attorneys. 
Traditional grants from foundations do not match the 
vagaries of litigation. Moreover, cases can take years 
to resolve and these timelines simply do not match 
the funding cycles of foundations. 

There is an alternative. In recent years, litigation 
finance has been made available around the globe 
as a vehicle to fund litigation. However, almost all 
of these funds are geared towards returning profit, 
rather than investing in social impact. Public interest 
litigation does not fit the existing firms’ investment 
requirements. Additionally, trafficking cases may 
include non-monetary remedies, such as an 
apology, which are alien to these for-profit funding 
mechanisms. While a few funding vehicles have 
emerged to support civil rights and environmental 
justice litigation, there is no similar revolving anti-
slavery litigation fund. 

From the perspective of donors, such funds have 
an additional potential benefit. It is possible that 
investments in a revolving strategic litigation fund 
might qualify as program-related investment, or PRI, 
for private foundations.16 Under United States tax 
rules, private foundations must distribute a certain

16	  Internal Revenue Service, Program-Related Investments, 
https://www.irs.gov/charities-non-profits/private-
foundations/program-related-investments. According to 
IRS guidance, investments may qualify as program-related 
if: 1. The primary purpose is to accomplish one or more of 
the foundation’s exempt purposes; 2. Production of income 
or appreciation of property is not a significant purpose; 
and 3. Influencing legislation or taking part in political 
campaigns on behalf of candidates is not a purpose.
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portion of their income each year. Among the 
distributions that the IRS will recognise are program-
related investments. Interest-bearing loans to 
litigation teams conducting anti-trafficking strategic 
litigation may qualify under this provision.17 Repaid 
loans — and interest — would allow donors to recycle 
assets, delivering more value out of each charitable 
dollar distributed. 

A revolving strategic litigation fund would bring 
together external experts to vet potential cases prior 
to funding. This objective examination of a case’s 
merits would allow an assessment of where the 
litigation might fit within broader anti-slavery efforts. 
A strategic litigation fund could also bring litigators 
together, facilitating communication between legal 
teams working on similar issues.

Some donors have proposed a hybrid charitable-
investment model, with separate grant funding 
for NGOs working in tandem with attorneys. The 
litigation team, however, would obtain case financing 
from the revolving fund for litigation expenses (not 
legal fees). The expectation would be that the grant 
would be repaid, with interest, at the successful 
completion of the case. This quasi-loan would cover 
expenses such as expert witnesses, travel, discovery 
costs and court fees. But the loan would reallocate 
the risk: no recovery, no repayment.  

Discussions on establishing a revolving anti-slavery 
fund are still in the early stages. The model presents 
multiple benefits, including the potential to use 
recycled capital. A victory in a trafficking case would 
effectively “pay it forward”, replenishing the revolving 
fund for a new case. The model also has the potential 
to attract additional resources, by creating a platform 
for donors new to the field to support strategic 
litigation efforts. 

A revolving fund addresses the risk of loss, 
reallocating that risk from individual litigants to 
a larger pool of supporters. It also addresses the 
“time lag” issue, which makes strategic litigation 
incompatible with the foundation grant cycle. Finally, 
and perhaps most importantly, a strategic litigation 
fund would permit more robust due diligence and 
coordination. In short, it is a model that would offer 
David a few more weapons to bring down Goliath.

17	  Private foundations are encouraged to obtain independent 
tax advice on this option.

Innovative thinking 
and forward-looking 
investment are crucial 
if we are to make full 
use of the potential for 
strategic litigation to 
drive lasting change.
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None of the individuals depicted in this report is a 
victim of human trafficking. Images are provided 
to illustrate sectors into which individuals may be 
trafficked and held in forced labour.

The Freedom Fund is a leader 
in the global movement to end 
modern slavery. We identify 
and invest in the most effective 
frontline efforts to eradicate 
modern slavery in the countries 
and sectors where it is most 
prevalent. Partnering with 
visionary investors, governments, 
anti-slavery organisations, and 
those at risk of exploitation, we 
tackle the systems that allow 
slavery to persist and thrive.
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